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Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 
{To accompany 8. 3056] 


The Committee on the Judiciary, to which was referred th.s bill 
(S. 3056) for the relief of William R. Jackson, having considered the 
same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to authorize the Seeretary 
of the Treasury to pay to William R. Jackson, of Annapolis, Md., 
administrator of the estate of W. C. Jackson, deceased, the sum of 
$11,500 plus interest on such sum at the rate of 4 percent per annum 
from February 24, 1943, to the date of payment, in full settlement 
of all claims against the United States resulting from the unlawful 
taking by the Government of the deceased’s fishing grounds and the 
deprivation by the Government of the deceased’s use of his fishing 
nets in the vicinity of Spesutie Island, Md. 


STATEMENT 


In the Eighty-first Congress, a bill (S. 2185) was introduced for 
the relief or W. C. Jackson, now deceased. Subsequently, the Senate, 
by Senate Resolution 137, referred the bill to the Court of Claims for 
action in accordance with sections 1492 and 2509 of title 28, United 
States Code. 

Acting pursuant to Senate Resolution 137, Eighty-first Congress, 
first session, the Court of Claims considered this bill, made special 
findings of fac -t, formulated conclusions of law, and ente red an opimion, 
as follows: 
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In THe UniTep States Court or Ciaims 
No. 17859 Congressional 
(Decided April 8, 1952) 





Wititiam R. Jackson, ADMINISTRATOR OF THE Estate or W. C. JacKson, 
Deceased, v. THE UNITED Staves 





Mr. Ward E. Lattin for the plaintiff, Messrs. Gardner, Morrison & Rogers were 
on the brief. 

Mr. Wilson Myers, with whom was Mr. Assistant Attorney General Holmes 
Baldridge, for the defendant. 

The.court, upon the evidence, the report of Commissioner Herbert E. Gyles, 
and.the briefs and argument of counsel, makes the following 


SPECIAL FINDINGS OF FACT 


1. The plaintiff named in the petition as originally filed on February 21, 1950, 
W. C, Jackson, died April 5, 1951. The Administrator of his estate, William R. 
Jackson, has been substituted in his stead as plaintiff in this case. 

2. For some years prior to December 1941, Mr. W. C, Jackson was engaged in 
the commercia] fishing business, and during the years 1940 and 1941 conducted 
commercial fishing operations off the eastern shore of Spesutie Island, Maryland, 
in Chesapeake Bay, with five nets of the pound-net type. Although he only fished 
five nets at any given time, he owned and maintained nine in condition for ready 
use if needed. The four additional nets were necessary as possible replacements 
in the event of damage to one of the five. 

3. A statute of Maryland enacted into law effective June 1, 1941, required 
fishermen conducting specified types of commercial fishing operations in Maryland 
waters, including fishing with pound nets, to secure annually a license from the 
Maryland Commission of Tidewater Fisheries. From the time of the enactment 
of such statute the holders of licenses had a property right in the fishing grounds 
where they were licensed to fish, and such property right could be sold, pass by 
inheritance to the next of kin of a deceased owner, or be left to others by will. 
The requirements to be met in order to secure such annual licenses, and the rights 
possessed by the holders thereof, are set forth in Article 39 of the Code of Public 
Laws of Maryland, pertinent excerpts from which are as follows: 

60. Licenses for Commercial Purposes.—Any person who establishes to the 
satisfaction of the Commission that he actually used a pound net, haul seine, 
gill net, or fyke or hoop net more than 40 yards in length for the taking of 
fin fish for commercial purposes, at any time during the calendar years 1940 
or 1941, shall be entitled to file application with the Commission of Tide- 
water Fisheries, prior to December Ist, 1941, and the Commission shall grant 
his application for a license to operate such, but only such nets as he actually 
operated at any time during such years. 

61. Applications for license shall be filed on forms supplied by the Con- 
servation Commission, and accompanied by the fee fixed by law for the nets 
sought to be licensed. * * * The’application shall also state the exact 
location where such net or nets will be set, in the case of pound nets. ‘* * * 

63. Renewal of Licenses.—Licenses to operate nets granted under the au- 
thority of this sub-title shall expire on December 31st of each year, but shall 
be renewable annually to the person named therein, unless revoked or sus- 
pended for cause, provided application for renewal for the ensuing year be 
filed on or befcre December Ist of the preceding year. If any person-shall 
fail to make a bona fide use of his license during any two consecutive license 
years, the license shall lapse and shall not be renewed. 

63D. Transfer of Licenses.—Any license to onerate pound nets, haul seines, 
gill nets, or fyke or hoop nets issued under this subtitle may be transferred 
whenever the owner of the nets, boats, gear, and other equipment necessary 
for their operation, or the personal representative of such owner, shall sell 
and convey the same by bill of sale for a bona fide consideration to any per- 
son who is eligible under the provisions of Section 27 of this Article. Such 
transfer shall be made only upon the surrender of the outstanding license and 
the execution of an application by the new owner or owners, as in the case 
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of an original application, and the payment of the sum of $5.00 as a transfer 
fee, whereupon the Commission shall issue a new license for the remainder 
of the license year. No new license shall be issued if the outstanding license 
is suspended or revoked at the time of the transfer. 

4. Plaintiff made application prior to December 1, 1941, for a license to fish 
five-pound nets off the eastern shore of Spesutie Island and such a license was 
granted to him by the Maryland Commission of Tidewater Fisheries, and was 
timely renewed by him each year thereafter, to and including the year 1943. 

5. Mr. Jackson continued to conduct his fishing operations off the eastern shore 
of Spesutie Island with five-pound nets during the fishing seasons, pursuant and 
under authority of said licenses, until February 1943. 

6. On February 19, 1943, the Government having leased Spesutie Island from 
its private owners, the Secretary of War redefined the restricted area of the Aber- 
deen Proving Ground, Aberdeen, Maryland, by enlarging it to cover and comprise 
all of Spesutie Island and adjacent waters to certain points, including the licensed 
fishing grounds of W. C. Jackson. On February 24, 1943, the Commanding Gen- 
eral at Aberdeen Proving Ground, Major General C. T. Harris, Jr., notified 
Mr. Jackson by letter that he would no longer be permitted to place fishing nets 
at the fishing grounds along the eastern shore of Spesutie INand. From the time 
of this notice of February 24, 1943, until his death on April 5, 1951, Mr. Jackson 
was not permitted to place his nets in the waters adjacent to Spesutie Island nor 
to utilize said grounds for commercial fishing purposes in any way. A copy of the 
order of the Secretary of War and a copy of the Government map showing the 
restricted area and the location of plaintiff’s nets are in evidence as plaintiff’s 
Exhibits B, C—1, and C—2, and are made part hereof by reference. 

7. Mr. Jackson could not have secured a license to fish at another location in 
the area because all licensed locations were and still are owned by others and no 
licenses are issued for new locations. 

8. On April 10, 1943, Major General C. T. Harris, Jr., requested plaintiff to 
remove his fishing nets and gear from Spesutie Island where they were stored. 

9. By letter dated April 19, 1943, plaintiff wrote to Major General Harris 
requesting permission to leave his nets and gear on Spesutie Island. 

10. Plaintiff was granted permission to store his nets upon the condition that 
he relieve the Government of all risk of loss. An agreement covering this con- 
dition was entered into and permission was given plaintiff to store the nets. The 
letter of Major General Harris to plaintiff dated April 27, 1943, states in part as 
follows: 

You are authorized to leave your fishing nets and gear in the houses in 
which you have them stored on Spesutie Island at your own risk. 

11. The value of Mr. Jackson’s fishing rights could not be determined from 
prices paid for similar rights, since none have been sold in arm’s length trans- 
actions. 

12. The nets and gear while so stored were destroyed by fire on May 1, 1943. 

13. There is no satisfactory proof of market values of transfers or sales of 
licensed fishing grounds in 1948. 

14. The pound net fishing operations which were conducted by Mr. Jackson 
off the Eastern Shore of Spesutie Island prior to 1943 were seasonal in character. 
The same is true of the fishing activities of other fishermen who operate in this 
same general area. The pound net fishing operations in this area usually begin 
in the latter part of March or the first of April and end the latter part of May 
each year. 

15. The types of fish caught in this fishing area include herring, shad, rock fish, 
perch, catfish, small sturgeon, eels, and carp. The fishermen commonly refer to 
all fish except herring as ‘‘good fish,” the latter term having derived from the fact 
that the price usually realized from herring is less than for the other types of fish. 

16, During the first two or three weeks of the fishing season the fish caught by 
Mr. Jackson, including herring, were sold- mainly to a sea-food firm in Havre de 
Grace, Maryland, known as,‘‘Abrahams Sea Food,” and also to traders who came 
down from Pennsylvania in automobiles and small trucks to secure them. Be- 
ginning at about the middle of April, however, and continuing until the latter 

art of May, Mr. Jackson sold the great bulk of his herring to the Tilghman 
acking Company, Tilghman, Maryland, but continued to sell the remainder of 
his fish referred to as ‘‘good fish’’ to Abrahams Sea Food and to traders from 
Pennsylvania. 

17, In the year 1940 Mr. Jackson received $2,325.76 for herring sold to the 
Tilghman Packing Company, $1,411.61 for fish of various kinds sold in that 
year to Abrahams Sea Food, and approximately $750 for fish sold to traders from 
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Pennsylvania, or a total gross amount received of $4,487.37 for fish caught bv 
him at his fishing grounds off the eastern shore of Spesutie Island. The total 
expenses incurred by Captain Jackson in connection with these fishing opera- 
tions near Spesutie Island during the 1940 fishing season amounted to approxi- 
mately $2,037.16, leaving a net income from his fishing operations for that season 
of $2,450.21. 


18. In the year 1941 Mr. Jackson received a total of $1,077.72 for herring sold 
to the Tilghman Packing Company, $1,901.35 for fish of various kinds sold to 
Abrahams Sea Food, and approximately $750 for fish sold to traders from Pennsyl- 
vania, making total gross receipts for the season of $3,729.07. The total expenses 
incurred in connection. with the said fishing operations for the 1941 fishing season 
amounted to $2,097.92, leaving a net income from said fishing off the eastern 
shore of Spesutie Island for said season of $1,631.15. 

19. In the year 1942 Mr. Jackson received $2,337.98 for herring sold to the 
Tilghman Packing Company, $1,314.74 for fish of various kinds sold to Abrahams 
Sea Food, and approximately $750 for fish sold to traders from Pennsylvania, or a 
total of $4,402.72 for said fishing season from all‘sources. His expenses amounted 
to approximately $2,332.76, leaving a net income for the 1942 season of $2,069.96. 

20. The pound nets used by Mr. Jackson in his fishing operations were main- 
tained in good condition and were in good condition at the time he was required 
to cease his fishing operations in February of 1943. 

21. February 10, 1950, a representative of plaintiff requested Ederer, Inc., of 
Philadelphia, Pa., a manufacturer of fish netting, to submit the price of nets 
based on the specifications of plaintiff’s nets. February 17, 1950, Ederer, Inc., 
replied quoting a figure of $739.04 less 20% or a total of $591.23 and advising that 
“our estimate is based on the 1942 figures less 20% which is approximately the 
price five years before that.’’ Nine nets at $591.23 would be $5,321.07. 

Senate Report No. 698, 8lst Congress, Ist Session, page three indicates that 
Ederer, Inc., gave a quotation to defendant’s claims officer investigating this 
case of $398.51, or a total for the nine nets of $3,586.59. This investigation was 
evidently made promptly after the fire which destroyed the nets. 

22. Plaintiff’s deceased was the sole owner of this claim and neither said claim 
nor any interest therein is assigned to any other party. 

23. Under date of July 1, 1949, Senator Millard Tydings introduced a Bill in 
the Senate of the United States, identified as 8. 2185, 8ist Congress, First Session, 
by the terms of which payment to plaintiff’s deceased by the United States of 
$60,000 as damages for loss of his pound net fishing rights off the eastern shore 
of Spesutie Island was proposed to be authorized. Thereafter by Senate Resolu- 
tion 137, 8ist Congress, First Session, said Senate Bill S. 2185, with accompanying 
papers was referred to this Court for action as outlined and set forth in said resolu- 
tion. A copy of Senate Report No. 698, 8lst Congress, First Session, was filed 
with this Court August 9, 1949. 

24. No action has been had upon this claim in Congress or at any of the depart- 
ments of the United States Government or in any independent establishment of 
the United States Government except as recited in said Resolution 137 and in 
the accompanying papers. 

CONCLUSION OF LAW 


Upon the foregoing special findings of fact the court concludes as a matter of 
law that plaintiff has a legal and equitable claim against the United States in the 
sum of eleven thousand five hundred dollars ($11,500), plus, as a part of just 
compensation, interest at the rate of four (4) percent per annum from February 
24, 1943. 

OPINION 


Mappen, Judge, delivered the opinion of the Court: 
This case has come to us pursuant to Senate Resolution 137, 8lst Congress, 
which reads as follows: 

Resolved, That the bill (S. 2185) entitled ‘‘Forsthe relief of W. C. Jackson,”’ 
now pending in the Senate, together with all the accompanying papers, is 
hereby referred to the Court of Claims; and the court shall proceed with 
the same in accordance with the provisions of sections 1492 and 2509 of 
Title 28 of the United States Code and report to the Senate, at the earliest 
practicable date, giving such findings of fact and conclusions thereon as shall 
be sufficient to inform the Congress of the nature and character of the demand 
as a claim, legal or equitable, against the United States and the amount, if 
any, legally or equitably due from the United States to the claimant. 
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The present plaintiff is the administrator of the estate of W. C. Jackson, who 
filed the petition in this case but thereafter died on April 5, 1951. Hereinafter, 
for convenience of reference, the word plaintiff may be taken to mean either 
W. C. Jackson, during his lifetime, or his administrator. 

For some years prior to 1941, the plaintiff was engaged in the commercial 
fishing business, operating off the eastern shore of Spesutie Island, in Chesapeake 
Bay, in Maryland. He used five separate pound nets at any one time, but kept 
nine such nets on hand. A Maryland statute, effective June 1, 1941, a fish con- 
servation measure, required pound net fishermen operating in the Chesapeake 
Bay to take out licenses. To obtain a license, one had to show that he had con- 
ducted commercial fishing operations of that type during 1940 or 1941. If he 
had, he could obtain a license to use the number of nets he had actually used in 
the past. Licenses were to be for one year, but renewal was to be a matter of 
right, unless misconduct should occur justifying refusal of renewal. One who 
had a license, and the accompanying right of renewal, could sell or devise it, or 
let is pass to his estate upon his death. The plaintiff obtained a license in 1941 
which he renewed in 1942 and 1943. 

On February 19, 1943, the Government having leased Spesutie Island from its 
private owners, the Secretary of War, acting under authority of the Act of July 
9, 1918, 33 U.S. C. See. 3, redefined the restricted areas of the Aberdeen Proving 
Ground, Aberdeen, Maryland, by enlarging it to cover all of Spesutie Island and 
its adjacent waters to specified points. The newly defined area included the 
plaintiff’s fishing grounds. On February 24, 1943, the Commanding General at 
the Proving Ground notified the plaintiff that he would no longer be permitted 
to place his fishing nets in these waters, and the plaintiff was obliged to give up his 
fishing operations in that area. He was unable to secure a license to fish else- 
where, all other locations having been appropriated by other fishermen. He 
asked for and received the Commanding Officer’s permission to store his nets on 
the island, but at his own risk. While they were so stored, they were destroyed 
by fire, which was not the fault of anyone, so far as appears. 

The primary issue, as stated by the plaintiff in his brief is: 

1. Did the action taken by the government in refusing to permit plaintiff 
to continue to conduct pound net fishing operations at his fishing grounds off 
the shore of Spesutie Island from and after February 24, 1943, constitute 
such a taking of a property right of the plaintiff as to entitle him, legally or 
equitably, to payment from the United States for the value of that which 
was taken? 

In asense what the plaintiff had before he was forbidden to fish was a property 
right. It had vahie, in that he made his living from it. So far as his relation to 
the State of Maryland was concerned, it had one quality of a property right, the 
quality of alienability. As to permanence, the State could, apparently, have 
changed its laws at will for the purpose of conserving its resources of fish. If the 
Government established a target range on its own land, but forbade farmers on 
adjacent farms to occupy and use their land because they might be hurt by stray 
bullets, or because they or their visitors might discover military secrets, the Gov- 
ernment’s action would constitute a taking. See Portsmouth Land and Harbor Co. 
v. United States, 56 C. Cls. 494, 260 U. 8S. 327. The result would seem to be the 
same if the neighbor was disabled from making use of his land which was covered 
by navigable water, if his use, such as for fishing, did not interfere with navigation. 
While the Government may, to protect and improve navigability, forbid the 
private use of navigable waters, it may not do so for some other purpose not 
related to commerce. United States v. Gerlach Livestock Co., 339 U. 8S. 725, 
affirming 111 C. Cls. 1, 69-72. 

We think, therefore, that the plaintiff had a sort of property right in his fishing 
ground, and that the Government took that property from him. But the valua- 
tion of what was taken, for the purposes of just compensation, is difficult, for 
at least two reasons. The first is that he fished only by license from and at the 
suffrance of the State of Maryland, which could have changed its law at any time 
and refused him a further license. The second is the considerable fluctuation 
of the plaintiff’s net income from his fishing, during the vears before he was 
forbidden, and upon the basis of which his loss must be estimated. The best 
that can be done, in our opinion, is to make an estimate, in the nature of a jury 
verdict, of approximately what the plaintiff’s rights and prospects would have 
sold for in 1943. We fix that sum at $10,000. In addition, the plaintiff's nets 
were reduced to a second-hand value, by his being forbidden to use them. The 
fact*that they were later destroyed by fire, without the fault of anvone, did not 
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increase the Government’s liability. But the taking of his fishing ground reduced 
their value by $1,500, for which he should be compensated. 

It is our conclusion that the plaintiff has a legal and equitable claim against 
the United States for $11,500, plus, as a part of just compensation, interest at the 
rate of four percent per annum from February 24, 1943, and we so report to the 
Senate of the United States, pursuant to 8. Res. 137, 81st Congress, First Sesstion. 

The foregoing special findings of fact, conclusion of law, and opinion, will be 
certified to the Senate of the United States, pursuant to 8. Res. 137, 8lst Congress, 
First Session. 


Howe.., Judge; Wuiraker, Judge; Lirrueron, Judge; and Jones, Chief 
Judge, concur. 

The committee notes that the Court of Claims has concluded, as a 
matter of law that claimant, administrator of the estate of W. C. 
Jackson, deceased, has a legal and equitable claim against the United 
States in the sum of $11,500 plus, as a part of just compensation, 
interest at the rate of 4 percent per annum from February 24, 1943. 

In view of the decision in the Court of Claims, the committee 
recommends favorable consideration of this bill, 5S. 3056. 


O 








